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APPENDIX A

GENERAL CONDITIONS FOR NONPROFESSIONAL SERVICES

A.
VENDOR'S MANUAL:   This solicitation is subject to the provisions of the Commonwealth of Virginia Vendor's Manual and any revisions thereto, which are hereby incorporated into this contract in their entirety.  A copy of the manual is normally available for review at the purchasing office and in addition a copy can be obtained by calling the Division of Purchase and Supply at (804) 786-3845.

B.
APPLICABLE LAW AND COURTS:   This solicitation and any resulting contract shall be governed in all respects by the laws of the Commonwealth of Virginia and any litigation with respect thereto shall be brought in the courts of the Commonwealth, as provided under Virginia law.  In performing the Work under the Contract, the Contractor shall comply with applicable Federal, State, and Local laws and regulations.

C.
ANTI-DISCRIMINATION:   By submitting its proposal, the Offeror certifies to the Commonwealth that it will conform to the provisions of the Federal Civil Rights Act of 1964, as amended, as well as the Virginia Fair Employment Act of 1975 as amended, where applicable, the Virginians With Disabilities Act, the Americans With Disabilities Act, and § 2.2-4311. of the Code of Virginia, the Virginia Public Procurement Act.

§ 2.2-4311 requires that in every contract over $10,000 the provisions in 1. and 2. below  apply:

"1. During the performance of this contract, the contractor agrees as follows :

a. The contractor will not discriminate against any employee or applicant for employment because of race, religion, color, sex, or national origin except where religion, color, sex, or national origin is a bona fide occupational qualification reasonably necessary to the normal operation of the contractor.  The contractor agrees to post in conspicuous places, available to employees and applicants for employment, notices setting forth the provisions of this nondiscrimination clause.

b. The contractor, in all solicitations or advertisements for employees placed by or on behalf of the contractor, will state that such contractor is an equal opportunity employer.

c. Notices, advertisements, and solicitations placed in accordance with Federal law, rule or regulation shall be deemed sufficient for the purpose of meeting the requirements of this section.

2. The contractor will include the provisions of 1. above in every subcontract or purchase order over $10,000 so that the provisions will be binding upon each subcontractor or vendor."
D.
ETHICS IN PUBLIC CONTRACTING   ( § 2.2-4367 et seq., Code of Virginia):

The Offeror certifies that its offers are made without collusion or fraud and that it has not offered or received, nor will it offer or receive, any kickbacks or inducements from any other bidder, supplier, manufacturer or subcontractor in connection with this project.  The Offeror has not, and will not, conferred on any public employee having official responsibility for this procurement transaction any payment, loan, subscription, advance, deposit of money, services or anything of more than nominal value, present or promised, unless consideration of substantially equal or greater value was exchanged.

E.
IMMIGRATION REFORM AND CONTROL ACT OF 1986:   By signing its proposal, the Offeror certifies that it does not and will not during performance of this contract employ illegal alien workers or otherwise violate the provisions of the Federal Immigration Reform and Control Act of 1986.

F.
DEBARMENT STATUS:   By submitting its proposal, the Offeror certifies that it is not currently debarred from submitting proposals or bids on contracts by any agency of the Commonwealth of Virginia, nor is it an agent of any person or entity that is currently debarred from submitting bids or proposals on contracts by any agency of the Commonwealth of Virginia.

G.
ANTITRUST:   By entering into a contract, the Contractor conveys, sells, assigns, and transfers to the Commonwealth of Virginia all rights, title and interest in and to all causes of the action it may now have or hereafter acquire under the antitrust laws of the United States and the Commonwealth of Virginia, relating to the particular goods or services purchased or acquired by the Commonwealth of Virginia under said Contract.

H.
MANDATORY USE OF STATE FORM AND TERMS AND CONDITIONS:   Failure to submit a proposal on the official state form provided for that purpose may be a cause for rejection of the proposal.  Return of the complete document is required.  Modification of or additions to the Terms and Conditions of the solicitation may be cause for rejection of the proposal; however, the Commonwealth reserves the right to decide, on a case by case basis, in its sole discretion, whether or not to reject such a proposal.

I.
CLARIFICATION OF TERMS:   Any questions about the solicitation documents must be submitted in writing to the Agency representative whose name appears on the face of the solicitation, no later than 5 days before the due date.  Any modifications, clarifications or revisions to the RFP will be made only by addendum issued by the Agency.  

J.
PAYMENTS 

The following procedures are established in conformance with the Virginia Public Procurement Act (VPPA), § 2.2-4300 thru  § 2.2-4377, Code of Virginia as amended, and, in particular § 2.2-4347 et seq., which is referred to as the Prompt Payment Act.

1.
To Prime Contractor

a.
Invoices for items or services ordered, delivered and accepted by state agencies shall be submitted by the Contractor direct to the payment address shown on the Contract.  All invoices shall show the state contract or purchase order number, the project code number, and the social security number, SSN, (for individual contractors) or the federal employer identification number, FEIN, (for proprietorships, partnerships and corporations) of the Contractor.  

The invoice shall generally itemize or show a breakdown of the various phases or parts of the Total Contract Amount, the value of the various phases or parts, the previously invoiced and approved amounts for payment, and the amount of the current invoice.  Invoices for reimbursables shall include documentation of costs for which reimbursement is sought.  Invoices for Work being performed on an hourly rate basis shall show the technical classifications, names of the persons performing the work, manhours expended, marked up hourly rates for the classification, and the extended cost amount.

b.
Any payment terms requiring payment in less than 30 days will be regarded as requiring payment 30 days after invoice or delivery, whichever occurs last.  This shall not affect offers of discounts for payments in less than 30 days, however.

c.
All goods or services provided under this Contract or purchase order shall be billed by the Contractor at the Contract Price or at the unit pricing shown on the schedule attached to the Contract.

d.
The following shall be deemed the date of payment: 

-
the date of postmark in all cases where payment is made by mail, or 

-
the date of offset when offset proceedings have been instituted as authorized under the Virginia Debt Collection Act.

e.
Interest shall accrue on all amounts owed by the Owner to the Contractor which remain unpaid seven (7) days following the Payment Date.  Said interest shall accrue at the discounted ninety day U.S. Treasury bill rate as established by the Weekly Auction and as reported in the publication entitled The Wall Street Journal on the weekday following each such Weekly Auction.  

f.
No interest shall accrue when payment is delayed because of a dispute between the Owner and the Contractor concerning the amount due the Contractor.  

2.
To Subcontractors: 

a.
A Contractor awarded a contract under this solicitation is hereby obligated:

(1)
To pay the subcontractors within seven (7) days of the contractor's receipt of payment from the Commonwealth for the proportionate share of the payment received for work performed by the subcontractor under the contract; or

(2)
To notify the agency and the subcontractor, in writing, of the contractor's intention to withhold payment and the reason.

b.
The Contractor is obligated to pay the subcontractor interest at the rate of one percent per month (unless otherwise provided under the terms of the contract) on all amounts owed by the contractor that remain unpaid seven (7) days following receipt of payment from the Commonwealth, except for amounts withheld as stated in b. above.  The date of mailing of any payment by U. S. Mail is deemed to be payment to the addressee.  These provisions apply to each sub-tier contractor performing under the primary contract.  A contractor's obligation to pay an interest charge to a subcontractor may not be construed to be an obligation of the Commonwealth.

K.
PRECEDENCE OF TERMS:   Paragraphs A-J of these General Terms and Conditions shall apply in all instances.  In the event there is a conflict between the other General Conditions and any Special Conditions in this solicitation, the Special Conditions shall apply.

L.
QUALIFICATIONS OF OFFERERS:
The Commonwealth may make such reasonable investigations as deemed proper and necessary to determine the ability of the bidder or offeror to perform the work.  The bidder or offeror shall furnish to the Commonwealth all such information and data for this purpose as may be requested.  The Commonwealth reserves the right to inspect bidders' or offeror's physical facilities prior to award to satisfy questions regarding the bidders' or offeror's capabilities.  The Commonwealth further receives the right to reject any bid or proposal if evidence submitted by or investigations of such bidder or offeror fails to satisfy the Commonwealth that such bidder or offeror is properly qualified to carry out the obligations of the contract and to complete the work contemplated therein.

M.
ASSIGNMENT OF CONTRACT:
A contract shall not be assignable by the contractor in whole or in part without the written consent of the Commonwealth.

N.
CHANGES TO THE CONTRACT:
Changes can be made to the Contract in any one of the following ways:

1.
The Agency may order changes within the general scope of the contract at any time by written notice to the Contractor.  Changes within the scope of the contract include, but are not limited to things such as the number or length of time for inspections and the activities to be performed by the inspector.  The Contractor shall be compensated for any additional costs incurred as the result of such order and shall give the Agency a credit for any savings.  Said compensation shall be determined by one of the following methods:

a.
By mutual agreement in writing between the parties on a lump sum amount; or

b.
By agreeing upon a unit price/rate or by using a unit price/rate set forth in the contract, if the work to be done can be expressed in units, and the Contractor account for the number of units of work performed, subject to the  Agency's right to audit the Contractors records and/or to determine the correct number of units independently; or

c.
By ordering the Contractor to proceed with the work and to keep a record of all costs incurred and savings realized.  A markup for overhead and profit may be allowed if provided by the pricing or fee schedule negotiated and included in the contract.  The same markup shall be used for determining a decrease in price as the result of savings realized.  The Contractor shall present the Agency with all vouchers and records of expenses incurred and savings realized.  The Agency shall have the right to audit the records of the Contractor as it deems necessary to determine costs or savings.  Any claim for an adjustment in price under the provision must be asserted by written notice to the Agency within thirty (30) days from the date of receipt of the written order from the Agency.  If the parties fail to agree on an amount of adjustment, the question of an increase or decrease in the contract price or time for performance shall be resolved in accordance with the disputes provisions of the Commonwealth of Virginia Vendor's Manual.  Neither the existence of a claim or a dispute resolution process, litigation or any other provision of this contract shall excuse the Contractor from promptly complying with the changes ordered by the Agency or with the performance of the contract generally.

2.
The parties may agree in writing to modify the scope of the contract.  An increase or decrease in the price of the contract resulting from such modification shall be agreed to by the parties as a part of their written agreement to modify the scope of the contract.

O.
AUDIT:  The Contractor, by signing the Contract, agrees to retain all books, records, and other documents relative to the contract for five (5) years after final payment, or until audited by the Commonwealth of Virginia, whichever is sooner.  The Agency, its authorized agents, and/or State auditors shall have full access to and the right to examine any of the materials during said period.

The Contractor shall provide documentation subject to audit for all requests for payment for services provided on a cost reimbursement basis or an hourly rate or unit price basis.  Compensation paid to the Contractor on these bases is subject to adjustment based on the results of the audit.

P.
DEFAULT:
In case of failure to deliver services in accordance with the contract terms and conditions, the Commonwealth, after due written notice, may procure them from other sources and hold the Contractor responsible for any resulting additional purchase and administrative costs.  This remedy shall be in addition to any other remedies which the Commonwealth may have.

Q.
TERMINATION OF CONTRACT:   The Agency may terminate the contract for cause or for convenience after giving thirty (30) days notice in writing to the Contractor.  The written notice shall include a statement of reasons for the termination.  

Termination for Cause
If the Contractor should breach the contract or fail to perform the services required by the contract, the Agency may terminate the contract for cause by giving written notice or may give the Contractor a stated period of time within which to remedy its breach of contract.  If the Contractor shall fail to remedy the breach within the time allotted by the Agency, the contract may be terminated by the Agency at any time thereafter upon written notice to the Contractor or, in the alternative, the Agency may give such extension of time to remedy the breach as the Agency determines to be in its best interest.  The Agency's forbearance by not terminating the contract for a breach of contract shall not constitute a waiver of the Agency's right to terminate nor acquiescence in future act or omissions by the Contractor of a like nature.  If the contract is terminated for cause, breach of contract or failure to perform, the Contractor may be subject to a claim by the Agency for the costs and expenses incurred in securing a replacement Contractor to fulfill the obligations of the contract.

Termination for Convenience
The contract may be terminated by the Agency in whole or in part for the convenience of the Agency without a breach of contract by delivering to Contractor a written notice of termination specifying the extent to which performance under the contract is terminated and the effective date of the termination.  Upon receipt of such a notice of termination, the Contractor must stop work, including but not limited to work performed by subcontractors and consultants, at such time and to the extent specified in the notice of termination.  

If the contract is terminated in whole or in part for the convenience of the Agency, the Contractor shall be entitled to those fees earned for work done prior to the notice of termination and thereafter shall be entitled to any fees earned for work not terminated, but shall not be entitled to lost profits for the portions of the contract which were terminated.  The Contractor will be compensated for reasonable costs or expenses arising out of the termination for the convenience of the Agency for delivery to the Agency of all products of the services for which the Contractor has or will receive compensation.

Delivery of Materials / Products of Service
Any contract cancellation notice shall not relieve the Contractor of the obligation to deliver to the Agency all products of the services for which the Contractor has been or will be compensated including the reports, drawings, copies of CADD diskettes or tapes, calculations, analyses, and other documentation generated as part of this Contract and for which the Agency has compensated the Contractor thru progress payments for services rendered.  Unless otherwise agreed to in writing, the Contractor shall deliver the materials to the Agency within 30 days of the Notice of Termination of the Contract.  Failure to do so may result in action for "breach of contract" or "failure to perform."

Compensation Due the Contractor
Upon such termination, the Contractor shall be entitled to the compensation accrued to the date of termination.  Payment of the balance of the accrued compensation shall be dependent on the Contractor providing the required project material to the Agency.  Said fees which have been earned shall be billed to the Agency in accordance with the normal billing process, but in no case later than 60 days after the last work is performed.  Any termination by the Agency for default, found by a court of competent jurisdiction not to have been justified as a termination for default, shall be deemed a termination for the convenience of the Agency.

The Contractor shall submit invoices for all such amounts in accordance with the normal billing process, but in no event later than 60 days after the last Work is performed.  All amounts invoiced are subject to deductions for amounts previously paid or for amounts due the Owner.
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